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King v McPherson Hospital, (Nos. 259136 and 259229, rel’d 07/12/05) (unpublished). 
 
This recent decision by the Michigan Court of Appeals held that a successive personal 
representative does not always receive another two years in which to file a claim under the Wrongful 
Death Act saving provision at MCL 600.5852.   
 
This is an important development because since Eggleston v Bio-Med Applications of Detroit, Inc., 
468 Mich 29 (2003), plaintiff attorneys have argued that a successor personal representative is 
always entitled to another two years under this statute, regardless of the situation.  The King holding 
points out one of potentially many situations where the successor personal representative could be 
limited to the initial representative’s two-year period.    
 
In King, the date of the alleged malpractice was Sept. 6, 2001 and letters of authority were issued to 
the personal representative on Sept. 26, 2001.  Notice of Intent was sent to the defendants on Sept. 
5, 2003, and the 182-day tolling period began.  The final date by which to file suit under the saving 
provision in MCL 600.5852 was Sept. 26, 2003.  The statute of limitations ran on March 8, 2004.  
The defendant filed a motion for summary disposition on the basis that the complaint, filed on March 
11, 2004, was untimely.  The trial court denied the motion and the defendant appealed.   
 
The appellate court first examined whether the saving provision in the Wrongful Death Statute, MCL 
600.5852, which gives a personal representative two years from the issuance of the letters of 
authority to file a malpractice claim, is tolled during the 182-day mandatory notice period required by 
MCL 600.2912b(1) before a medical malpractice action can be filed.  The court looked directly to 
Waltz v Wyse, 469 Mich 642 (2004), and held that since the saving provision is not a statute of 
limitations or a statute of repose, the notice tolling provision under MCL 600.5856(d) did not apply.   
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The court then examined whether a successor personal representative of the estate was entitled to 
an additional two years from the issuance of his letters of authority.  In their argument, the plaintiffs 
cited the Eggleston decision where the Michigan Supreme Court allowed for an additional two-year 
period for a successor personal representative to file suit.   
 
The court held that the plaintiffs’ reliance on Eggleston was misplaced, because it was factually 
distinguishable.  Eggleston dealt with a situation where the initial personal representative had never 
filed suit, whereas in King, the initial representative did file suit.  Therefore, the Supreme Court had 
never specifically addressed whether “a personal representative who failed to diligently pursue a . . . 
[malpractice claim] . . . within the allotted time may nonetheless save the action from dismissal by 
substituting another personal representative.”  Further, according to MCL 700.3613 a successor 
personal representative “must be substituted in all actions and proceedings in which the former 
personal representative was a party.”   
 
Pursuant to this statute, the court determined that the successor personal representative must be 
substituted in the already commenced action, that the saving provision would then be measured 
from the issuance of the initial letters of authority, and that the plaintiff’s claim was not timely filed.  
 
Based on this reasoning, the appellate court reversed the trial court’s decision and granted the 
defendants’ dispositive motion. 
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